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IN THE INCOME TAX APPELLATE TRIBUNAL
INDORE SMC BENCH, INDORE

BEFORE SHRI KUL BHARAT, JUDICIAL MEMBER

ITA No. 268/Ind/2019

AY. 2015-16
Shri Ritesh Kumar Malviya, Khandwa
PAN - AWJPMO0O747K : Appellant
Vs
ITO, Ward-1, Khandwa :: Respondent
Assessee by Shri Pavan Ved, Adv.(Through
Video Conferencing )
Respondent by Shri Ashish Porwal, Sr. DR
Date of hearing 28.05.2020
Date of pronouncement 28 .05.2020
ORDER

This appeal is filed by the assessee against the order of 1d.
CIT(A)-1I, Indore dated 27.12.2018 pertaining to Assessment year

2015-16. The assessee has raised following grounds of appeal:

1. Ld. CIT(A) erred in confirming taxing total income u/s
115BBE of Rs.1,67,050/ -
2.The appellant reserves right to add or amend the grounds of

appeal ”

2. The facts in brief are that the case of the assessee was picked
up for scrutiny assessment and the assessment u/s 143(3) of the

Income Tax Act 1961(hereinafter called as ‘the Act) was framed
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vide order dated 22.12.2017 while framing the assessment. The

assessing officer made following observations:

6. It is therefore clear that whole exercise for .showing such
income in the year under consideration has been made to explain
source of cash deposited in SBN during demonetization period. On
verification of this office record it is noticed that the assessee has
deposited cash of Rs.26,81 ,000/- in old notes (SBN) in his bank
account with Bank of India Jawar Branch, and PNB Branch
Sanawad, during the demonetization period from 09-11-2016 to
31-12-1016. The assessee has filed his reply online explaining the
source of cash so deposited. On verification of the reply it is seen
that the assessee has claimed that out of total deposit, Rs.
26,59,000/- was deposited out of his past savings. In this context
only the case of the assessee was taken up for scrutiny under
CASS As discussed above the assessee has failed to substantiate
his claim for income from motor revinding charges, and vehicle
charges. The assessee was therefore requested to show cause as
to why the income which could not be substantiated by him
should not be treated as bogus income offered for explaining the
money deposited during submitted his reply vide letter dated

22.11.2017 which reproduced as under:
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7. The reply of the assessee has been duly considered, however,
the same is not found to be convincing. The reply is general in
nature in which he has just repeated that whatever income shown
by him is correct and the statement taken behind his back cannot
be relied on. Such explanation on bogus income shown for
explaining the source of money deposited during demonetization

cannot be accepted.
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8. Since the assessee has failed to substantiate his income to the
above extent. the whole exercise for showing such income in the
year .under consideration is treated as done for explaining the
source of cash deposited during demonetization period by paying
tax at lower rate in the year under consideration. In view of the
detailed discussion made herein above the income from motor
rebinding and vehicle income of Rs. 4,30,242/- shown by the
assessee in the year under consideration is taxed on protective
basis u/s 115BBE of LT. Act. Since the assessee has failed to
substantiate the income during the assessment year under
consideration, the credit for the same for explaining the money
deposited ir: demonetization period in the A. Y. 2017-18, cannot
be allowed. Accordingly, the claim of past year saving to that
extent made by the assessee shall be assessed on substantive
basis in A. Y. 2017-18 and taxed at the rates prescribed u/s

115BBE of the 1.T.Act as applicable for the said Asst Year.,

In gliew of the above, total income of the assessee is computed as
under-

Total income as per return- 8. Since the assessee has failed to
substantiate his income to the above extent. the whole exercise for
showing such income in the year .under consideration is treated
as done for explaining the source of cash deposited during
demonetization period by paying tax at lower rate in the year
under consideration. In view of the detailed discussion made
herein above the income from motor rebinding and vehicle income
of Rs. 4,30,242/- shown by the assessee in the year under
consideration is taxed on protective basis u/s 115BBE of IL.T. Act.
Since the assessee has failed to substantiate the income during
the assessment year under consideration, the credit for the same
for explaining the money deposited ir: demonetization period in
the A. Y. 2017-18, cannot be allowed. Accordingly, the claim of
past year saving to that extent made by the assessee shall be
assessed on substantive basis in A. Y. 2017-18 and taxed at the
rates prescribed u/s 115BBE of the LT.Act as applicable for the
said Asst Year,
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In view of the above, total income of the assessee is computed as

under-

Total income as per return- Rs. 4,30,242/
Assessed Income-(On protective basis u/s 115BBE,/-)Rs. 4,30,242/
Agriculture Income Rs. 1.33.402/-

Assessed u/s 143(3) of the LT.Act. 1961 as a total income at Rs.
4,30,242/- on protective basis u/s 11513Bl-, Tax & interest
chargeable is as per ITNS 150. which is part of this order. Demand

notice issued.

3. Aggrieved by this, the assessee preferred an appeal before

Ld. CIT(A), who dismissed the appeal ex-parte.

4. Now the assessee is in appeal before this Tribunal.

5. Ld. counsel for the assessee submitted that the authorities
below failed to appreciate the facts in right perspective. He
submitted that the ld. CIT(A) has not passed a speaking order on

the impugned additions.

6. Ld. Departmental Representative (DR) opposed these

submissions and supported the orders of the authorities below.

7. 1 have heard the rival contentions of Ld. CIT(A) has

dismissed the appeal by observing as under:

“2. The case was fixed/adjourned for hearing on
15.10.2018, 26.10.2018 27.11.2018 & 27.12.2018. On
the dates of hearing, neither anybody attended nor filed
any written submission.

2.1 It seems that the appellant is not interested to pursue
its appeal. Therefore this appeal cannot be kept pending
adjudication for indefinite period. Mere filing of appeal is
not enough rather it requires effective prosecution also.
The appellant has also not filed any information with this
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office. In view of these facts, I am of the considered view
that the appeal of the appellant is liable to be dismissed.
This view is supported by many judicial pronouncements
which are as under :-

(1) CIT Vs. B. No. Bhattachargee 118 ITR 461

(ii) Estate of late Tukojirao Holkar Vs. CWT 223 ITR 480
(iit) CIT Vs. Multiplan India Ltd. 38 ITD 320 (Del)

2- However, in the interest of natural justice, I have gone
through the assessment order and grounds of appeal.
After taking into account the totality of the facts and
circumstances of the case, grounds of appeal at Sr.No.1 to
3 of grounds of appeal are hereby dismissed for the
reasons that the facts and findings brought out by the AO
in the assessment order-have not been controverted by the
appellant. Therefore, the AO has been found justified in
making the various additions as per the assessment
order.

Therefore, all the grounds of appeal are dismissed.

8. From the above it is clear that the Ld. CIT(A) has not given any
finding on merit. I, therefore, in the interest of principle of
natural justice, set aside the impugned order and restore the
grounds of appeal to the file of Ld. CIT(A) and decide the ground

raised by the assessee on merits in a fresh speaking order.

9. In result, appeal filed by the assessee is allowed for

statistical purposes only.

Order was pronounced in the open court on  28.05.2020.

Sd/-
(KUL BHARAT)
JUDICIAL MEMBER

Dated : 28 .05.2020
Patel/PS
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Copy to:
Appellant/Respondent/Pr.CIT(A)/Pr.CIT/DR, Indore



